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ATTORNEYS AT LAW
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(615) 244-9270 Direct Dial (615) 744-8572
FAX (615)256-8197 OR (615) 744-8466 mmalone @ mitlermartin com

Tuly 1, 2004

VIA HAND DELIVERY

Honorable Jean Stone, Esq., Hearing Officer
c/o Sharla Dillon, Docket & Records Manager
Tennessee Regulatory Authonty

460 James Robertson Parkway

Nashville, Tennessee 37243-0505

RE: Petition of Cellco Partnership d/b/a Verizon Wireless
For Arbitration Under the Telecommunications Act of 1996
TRA Consolidated Docket # 03-00585

Dear Hearing Officer Stone:

Enclosed please find one (1) origmal and thirteen (13) copies of the CMRS Providers’
Response to TEC Companies’ Request for Reconsideration of Order Granting Motion to
Compel

Also enclosed 1s an additional copy of the CMRS Providers’ Response to be “Filed
Stamped” for our records.

If you have any questions or need additional information, please let me know.

Respectfully,
el . Malone
MIM:-cgb
Enclosure
cc Parties of Record

ATLANTA o CHATTANOOGA e NASHVILLE

1584226_1 DOC www millermartin com



BEFORE THE
TENNESSEE REGULATORY AUTHORITY

Petition of:

Consolidated Docket

Cellco Partnership d/b/a Verizon No. 03-00585

Wireless For Arbitration Under the
Telecommunications Act of 1996

CMRS PROVIDERS' RESPONSE TO TEC COMPANIES’
REQUEST FOR RECONSIDERATION OF
ORDER GRANTING MOTION TO COMPEL

Petitioners Cellco Partnership d/b/a Vernizon Wireless (“Verizon Wireless”), AT&T
Wireless PCS, LLC d/b/a AT&T Wireless (“AT&T Wireless”), BellSouth Mobility LLC,
BellSouth Personal Communications LLC and Chattanooga MSA Limited Partnership,
collectively d/b/a Cingular Wireless (“Cingular Wireless”); Sprint Spectrum L.P. d/b/a Sprint
PCS (“Sprint PCS”), and T-Mobile USA, Inc. (“T-Mobu1le”), collectively referred to herein as the
CMRS Providers, hereby reply to the TEC Companies’ Request for Reconsideration of the Order
Granting the Motion to Compel 1n this matter

BACKGROUND

Consistent with the Procedural Schedule 1n this matter, the CMRS Providers submitted
their First Set of Interrogatories to each member of the Rural Coalitton of Small LECs and
Cooperatives (the “Coalition”) on March 19, 2004. Included was the Interrogatory in dispute,
No 37, which requested audltedl financial statements from 2001, 2002, 2003, and 2004. The
Coalition served responses on March 29, 2004. In particular, the Coalition response to
Interrogatory No. 37 was as follows: “The Coalition objects to this request as not seeking

documents relevant to the 1ssues before the Tennessee Regulatory Authority 1n the arbitration.”
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On April 27, 2004, the CMRS Providers’ submutted a letter to the Coalition, indicating
that a number of the Coalition’s discovery responses were inadequate or otherwise not
responsive and informally requesting supplements to the Coalition’s responses, including
supplements to Interrogatory No. 37 Various communications and discussions regarding the
CMRS Providers’ request for supplements occurred between the partles.1 During the discussions
and 1n the spirit of compromuse, the CMRS Providers revised Interrogatory 37 to request fewer
financial statements as follows. “Please provide copies of each Coalition member's most recent
two audited financial statements containing Part 32 - Uniform System of Accounts level detail.”

On June 11, 2004, the parties filed a Joint Statement with the Hearing Officer which set
forth, among other things, the various discovery 1ssues which still needed to be addressed by the
pending Motion to Compel. Interrogatory No. 37 was 1dentified as one of those 1ssues, because
the Coalition response to the modified request was simply to state that the “Rural Coalition will
provide a response after conferring with our clients.” On June 17, 2004, the Hearning Officer
issued her ruling on the Motion to Compel and required the Coalition to produce, among other
things, financial statements per the revised Interrogatory No. 37 by June 23, 2004.

After entry of the June 17 Order Granting the Motion to Compel, the Coalition indicated
a willingness to produce the financial statements subject to a higher level of confidentiality than
1s provided in the Protective Order which was crafted by the parties and approved by the TRA by

an order dated Apnl 12, 2004 (the “Protective Order”), and reservation of the Coalition's right to

" The detailed background of the discovery dispute 1s set forth in the CMRS Providers’ Motion to Compel
Responses to Interrogatories and the CMRS/Rural Coalition Joint Statement RE Interrogatories Subject
to the CMRS Providers’ May 13, 2004 Motion to Compel Other relevant background information is
contained within the correspondence sent to the Hearing Officer and all parties on June 24, 2004.
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object to the admussibility or relevance of the information produced.” In fact, many of the
Coalition members have sent what purport to be audited financial statements (and also access
cost studies, as requested 1n Interrogatory 38) to counsel for Cingular Wireless (as the contact for
all CMRS Providers) on the condition that such statements and studies be accorded a higher
level of confidentiality than 1s provided for in the Protective Order. Counsel for Cingular
Wireless has not opened any of the purported financial statements or cost studies, nor forwarded
them to anyone else, but has instead requested that the Pre-Arbitration Officer convene a
conference call to discuss the Coalition's demand for dual track protective orders.’

It appears that the TEC Companies (1.e., three of the 21 members of the Coalition) have
now chosen a different path, refusing to produce any audited financial statements on the grounds
that such statements are not relevant, and seeking through their Request for Reconsideration to
contest not only the relevancy of the requested financial statements but also certain underlying
1ssues 1n the arbitration previously ruled upon by the Pre- Arbitration Officer in response to the
Coalition’s Motion to Dismiss  This 1s improper. The Coalition’s Request for Reconsideration
should be rejected, because the requested audited financial statements are in fact relevant to the
pricing disputes 1n the arbitration, and because the other issues raised in the Request for
Reconsideration cannot properly be considered 1n the context of a discovery motion

STANDARDS APPLICABLE TO DISCOVERY DISPUTES

Under TRA Rules, Chapter 1220-1-2-.11, discovery 1n a contested case “shall be sought
and effectuated 1n accordance with the Tennessee Rules of Civil Procedure ” Under Tenn. Civ.

Proc. Rule 26.02(1), “Parties may obtain discovery regarding any matter, not privileged, which 1s

* See June 23, 2004 Letter from William Ramsey, transmutting the Coalition’s supplemental discovery
responses
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relevant to the subject matter involved in the pending action, whether 1t relates to the claim or
defense of the party seeking discovery or the claim or defense of any other party . .” The
phrase “relevant to the subject matter involved n the pending action” has been construed to
encompass any matter that bears on, or that reasonably could lead to other matters that could
bear on, any 1ssue that 1s or may be 1n the case.*
As regarding relevance, the TRA has further opined:
In order for evidence to be relevant, the evidence must satisfy two
cnitenia. First, the evidence must have the tendency to make the
existence of any fact more probable or less probable than 1t would
be without the evidence. Second, the fact sought to be proven
must be material. A material fact 1s of consequence to the
determination of the action .. Evidence offered 1n a cause or a
question propounded, 1s material when 1t 1s relevant and goes to the
substantial matters 1in dispute, or has a legitimate and effective
influence or bearing on the decision of the case.’
TEC Companies' Challenge to Interrogatory 37
In the Request for Reconsideration, the TEC Companies present two arguments as to why
the requested audited financial statements should not be produced:

l. The TEC Companies are not subject to the pricing standard set forth 1n § 252(d)

of the Telecommunications Act.®

* See June 24, 2004 e-mail from Paul Walters to Bill Ramsey and Kim Beals.
* Price v Mercury Supply Co , 682 S W.2d 924 (Tenn. Ct App 1984)

> Pre-Hearing Order Reflecting Action Taken at Pre-Hearing and Status Conferences Held on March 24,
2000, March 29, 2000, and April 5, 2000 and Decisions on Motions in Limine and Objections to Pre-
Filed Testimony and Exhibits, In Re  Application of Memphis Networx, LLC for a Certificate of Public
Convenience and Necessity to Provide Intrastate Telecommunication Services and Joint Petition of
Memphis Light Gas & Water, a Division of the City of Memphis, Tennessee and A&L Networks-
Tennessee, LLC for Approval of Agreement between MLGW and A&L Regarding Jomt Ownership of
Memphis Networx, LLC, TRA Docket No. 99-00909, p 15 (April 28, 2000)

¢ Request For Reconsideration, p 3
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2. Even 1f those pricing standards were applicable, the requested audited financial
statements would not be relevant.”

1. Obligation to Comply with Applicable Pricing Standards

The majority of the Request for Reconsideration consists of various arguments why the
TEC Companies are not subject to the Act's pricing standards, at least one of which has
previously been rejected by the Pre-Arbitration Officer tn her ruling on the Coalition’s Motion to

® However, whether the TEC companies are subject to the FCC’s pricing standards 1s

Dismuss.
urrelevant to the instant discovery dispute. The applicability of the FCC’s pricing standards to
the Coalition members 1s an 1ssue that has been properly raised 1n the arbitration proceeding See
Issue No. 8 of the Joint Issues Matrix filed herein.

Contrary to the approach seemingly advocated by the TEC Companies, there is no
obligation that a party first prevail on the ments of the underlying 1ssues 1n dispute before being
entitled to obtain discovery on that 1ssue. If that were the case, the nght to discovery would be
meaningless. As 1s explained in detail below, the financial statements are clearly relevant to the
1ssues raised 1n the arbitration and thus should be produced.

2. Relevancy of Requested Financial Statements

The information contained in the requested financial statements 1s clearly relevant to the

1ssue of the costs of transport and termination. For example:

TId,p. 4

¥ In large part, this motion rehashes arguments previously raised 1n the Coalition's Motion to Dismuss and
resolved some time ago by the Pre-Arbitration Officer, including the argument that the pricing standards
are not relevant to indirect interconnection (See the discussion at p 6 of the Order Denying Motion, April
12, 2004 ) It should be noted that the Coalition, including the TEC Companies, failed to seek a
reconsideration of the order denying the motion to dismuss before the Hearing Officer or an appeal before
the Directors.
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1. While a TELRIC study 1s forward-looking, rather than solely based on the books
of account, the financial statements are useful to develop maintenance expense factors for use in
a transport and termination TELRIC study. Plant maintenance expense factors typically are
based on the ratio of plant expenses to average investment. The expenses and investments are
taken from the financial accounts and adjusted as needed.

2. * The financial statements are useful 1n analyzing the levels of common costs and in
developing a reasonable forward-looking common cost factor to load common costs on the
TELRIC to produce forward-looking economic costs.

3. Financial statements are useful in 1dentifying sigmficant recent additions to
switching, cable and wire and circuit equipment plant, the main components of transport and
termination. If an ILEC has made sigmficant additions, then the construction costs would
represent fairly recent measures of the ILEC's true current cost of those plant types A request
could then be made to see details on the construction jobs 1n order to better evaluate the
company's actual costs and the underlying drivers, such as cable costs / foot, transmission system
costs, capacities and unit costs, etc.

4. Financial statements are useful in determining an ILEC's current debt ratio. This
ratio along with forward-looking estimates of the cost of debt and cost of equity are used in
developing a composite cost of money Similarly, the financial statements can be used to
compute an effective income tax rate.

5. Finally, the financial statements provide a good overall sense of the ILEC's cost
structure for comparison with .the costing \reflected in the forward-looking transport and

termination cost study.
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In sum, the requested financial statements are clearly relevant under the Act and FCC

Rules, and the TEC Companies should produce them.

CONCLUSION

In support of their motion, the TEC Companies seem intent on arguing the ments of the
disputed 1ssues underlying this arbitration. The only 1ssue 1n this discovery dispute, however, 18
whether the mformation sought 1s relevant to the issues 1n this proceeding. As noted above,
Interrogatory No. 37 1s clearly relevant, and the CMRS Providers are entitled to the audited

financial statements requested. Thus, the Order on the Motion to Compel was well-grounded

and should not be reversed or otherwise modified. / %/ /

T Barclay 11 S
Melvin J{ Malone
Miller & Wartin, PLLC

1200 One Nashville Place

150 4™ Avenue North

Nashville, Tennessee 37219-2433
(615) 244-9270

Counsel for Cellco Partnership d/b/a
Verizon Wireless

Cindy Manheim

Regulatory Counsel

Legal and External Affairs
AT&T Wireless

7277 164" Avenue, NE - RTC 1
Redmond, WA 98052
425-580-8112

Attorneys for AT&T Wireless

Dan Menser

Marnn Fettman
Corporate Counsel
T-Mobile USA, Inc.
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12920 SE 38" Street
Bellevue, WA 98006

Leon M. Bloomfield

Wilson & Bloomfield, LLP
1901 Harmnison St., Suite 1630
Oakland, CA 94610
510-625-8250

Attorneys for T-Mobile USA, Inc.

Edward Phullips

Sprint

14111 Capatal Blvd.

Mail Stopr NCWKFRO0313
Wake Forrest, NC 27587
919-554-3161

Charles McKee

Sprint

6450 Sprint Parkway

Mailstop: KSOPHNO212-2A553
Overland Park, KS 66251
913-315-9098

Attorneys for Sprint PCS

J. Gray Sasser

Miller and Martin

Suite 1200

One Nashville Place

150 Fourth Avenue North
Nashville, Tennessee 37219

Mark J. Ashby

Senior Attorney

Cingular Wireless

5565 Glennidge Connector
Suite 1700

Atlanta, GA 30342

Paul Walters, Jr.
15 E. First St.




DATED: %‘/[\
J
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Edmond, OK 73034
405-359-1718

Attorneys for Cingular Wireless




CERTIFICATE OF SERVICE

foregoing has been served on t

es of record, via the method indicated:

I hereby certify that on /_ , 2004, a true and correct copy of the
%P%‘/Ié

[+ Hand Willlam T Ramsey
[ 1 Mal Neal & Harwell
[ 1 Facsimile 150 Fourth Avenue North, Suite 2000
[ ] Overmight Nashwille, TN 37219-2498
[ 1 Hand Stephen G. Kraskin
[ ] Mail Kraskin, Lesse & Cosson, LLLP
[ 1 Facsimile 2120 L Street NW, Suite 520
[ 1 Overmght Washington, D.C. 20037
[ Electronically
[ ] Hand Henry Walker
[} Mal Boult, Cummings, Conners & Berry, PLC
[ ] Facsimile 414 Union Street, Suite 1600
[ 1] Overmight PO Box 198062
Nashville, TN 37219
[<¥~ Hand J. Gray Sasser
[ 1 Mal Miller & Martin LLP
[ 1 Facsimile 1200 One Nashville Place
[ 1T Overmght 150 Fourth Avenue North
Nashville, Tennessee 37219
[ 1] Hand Paul Walters, Jr.
[} Mal 15 East 1* Street
[ 1] Facsimile Edmond, OK 73034
[ 1 Overnight
[ 1] Hand Mark J Ashby
[} Mail Cingular Wireless
[ ] Facsimile 5565 Glennndge Connector
[ 1 Overnight Suite 1700
Atlanta, GA 30342
[ 1 Hand Suzanne Toller
[+ Mal Davis Wright Tremaine LLP
[ 1 Facsimile One Embarcadero Center, #600
[ T Overmight San Francisco, CA 94111-3611
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[ ] Hand Beth K. Fujimoto

[+ Mail AT&T Wireless Services, Inc

[ 1 Facsimle 7277 164" Ave., NE

[ ] Overmght Redmond, WA 90852

[ ] Hand Edward Phillips

[} Mail Sprint

[ 1 Facsimile 14111 Capital Boulevard

[ 1] Overnight Wake Forest, NC 27587

[ 1 Hand Charles McKee

[+ Mail Sprint PCS

[ ] Facsimile 6450 Sprint Parkway, MailStop 2A553

[ 1 Overmight Overland Park, KS 66251

[ ] Hand Elaine Cnitides

[ 4— Mail Verizon Wireless

[ 1] Facsimile 1300 I Street, N'W

[ 1T Overnight Washington, D C. 20005

[ 1 Hand Dan Menser

[ + Mal Sr. Corporate Counsel

[ 1 Facsimle T-Mobile USA, Inc.

[ 1 Overmight 12920 SE 38" Street
Bellevue, WA 98006

[ 1 Hand Marnin Fettman

[ 3— Mail Corporate Counsel, Regulatory Affairs

[ ] Facsimile T-Mobile USA, Inc.

[ 1 Overmght 12920 SE 38" Street
Bellevue, WA 98006

[ 1 Hand Leon M. Bloomfield

[+ Mail Wilson & Bloomfield LLP

[ ] Facsimile 1901 Harrison St , Suite 1630

[ 1 Overnight Oakland, CA 94612

L

Melvin J. lone”
J Barglay’Phillips
Miller& Martin, PLLC




